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Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

2. Claims 1-5 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McKechnie et al. (WO 01/76371 ) in view of Blanc (US 5,635,1 32). 

McKechnie et al. teaches a method of deactivating a dust mite allergen wherein a 
deactivating compound in the form of an oil-in-water emulsion of a terpene-containing 
essential oil is dispersed into the airspace as a vapor. See page 2, lines 17-20 and 26. 
The oil may be dispersed by heat applied to the emulsion (page 3, lines 8-9). 
McKechnie et al. discloses using the terpene in an amount of 5%. See page 4, lines 30- 
33. Blanc also discloses a method of dispersing terpene-containing essential oils into 
an airspace in order to control dust mite allergens. See col.1, lines 61 to col.2, line 11; 
col. 3, lines 38-40. Blanc teaches that the essential oils may be used in amount up to 
20% of the composition. 

Thus, it would have been obvious to one of ordinary skill in the art to increase the 
amount of terpene-containing essential oil in the oil-in-water emulsion of McKechnie et 
al. where the level of dust mite allergens was very large as Blanc evidences the safety 
of using essential oils at high concentrations. It is further noted that concentration is a 
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known result effective variable. It is within the purview of one in the art to optimize the 
concentration of the essential oil in McKechnie et al. as being a result effective variable. 

Moreover, as to contact time of the essential oil with the air, again this is a readily 
optimized result effective variable. One of ordinary skill in the art would have found it 
obvious to optimize contact time for the most efficient treatment of the space. 
3. Claims 6 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
McKechnie et al. and Blanc as applied to claims 1 and 8 above, and further in view of 
Franklin et al. (WO 03/070286). 

While McKechnie et al. teaches use of terpene hydrocarbons as the deactivant, 
the use of 6-pinene is not disclosed. McKechnie et al. also is silent with respect to a 
non-ionic surfactant. Franklin et al. discloses a composition for control of dust mite 
allergens within a space. See page 5, line 14-15; page 8, lines 7-9, lines 20-27. The 
composition contains a terpene, water, and a non-ionic surfactant and the terpene may 
be pinene. See page 9, lines 4-1 1 ; page 17, lines 25 and 30. It would have been 
obvious to one of ordinary skill in the art at the time of the invention to use pinene as the 
terpene of McKechnie et al. since Franklin et al. has evidenced its effectiveness against 
a variety of airborne contaminants, including dust mite allergens. Moreover, one would 
have found it obvious to employ a surfactant in the composition of McKechnie et al. 
since Franklin et al. teaches that some terpenes "may need a surfactant to form a 
relatively homogeneous mixture with water." See col. 19, lines 11-13. 
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4. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
McKechnie et al. and Blanc as applied to claim 1 above, and further in view of Pullen 
(US 6,500,445). 

While McKechnie et al. teaches use of terpene-containing essential oils as the 
deactivant, the use of orange oil is not disclosed. Pullen discloses a composition for 
control of dust mite allergens within a space. See Abstract. The composition contains a 
terpene-containing essential oil such as orange oil. See col. 2, lines 48-62. It would 
have been obvious to one of ordinary skill in the art at the time of the invention to use 
orange oil as the terpene-containing essential oil of McKechnie et al. since Pullen 
teaches that terpene-containing essential oils such as orange oil are effective, non-toxic 
pesticides for dust mites. 

5. Claims 9 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Miller (US 2002/0022043) in view of Franklin et al.. 

Miller teaches a composition for the control of dust mites comprising an essential 
oil as a component of a solution (paragraph [001 1]). The essential oil is used in an 
amount of 1 1 .49% (paragraph [0060]) and can be lemongrass oil (paragraph [0007]). 
Although Miller discloses that a solution of the essential oil can be used, an oil-in-water 
emulsion is not specifically taught. Franklin et al. also discloses an oil-in-water 
emulsion for control of dust mite allergens within a space. See page 5, line 14-15; page 
8, lines 7-9, lines 20-27. The composition contains a terpene, water, and a non-ionic 
surfactant. See page 9, lines 4-11; page 17, lines 25 and 30. Moreover, the terpene 
can be used in the form of its essential oil (page 17, lines 5-6). It would have been 
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obvious to one of ordinary skill in the art to employ the essential oil of Miller in the form 
of an oil-in-water emulsion in order to facilitate use of the essential oil while avoid waste. 
Moreover, one would have found it obvious to employ a surfactant in the composition of 
Miller since Franklin et al. teaches that some terpenes "may need a surfactant to form a 
relatively homogeneous mixture with water." See col. 19, lines 11-13. 
6. Claims 12 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McKechnie et al. in view of Blanc and Franklin et al.. 

McKechnie et al. teaches a method of deactivating a dust mite allergen wherein a 
deactivating compound in the form of an oil-in-water emulsion of a terpene-containing 
essential oil is dispersed into the airspace as a vapor. See page 2, lines 17-20 and 26. 
The oil may be dispersed by heat applied to the emulsion (page 3, lines 8-9). 
McKechnie et al. discloses using the terpene in an amount of 5% and is silent with 
respect to use of a non-ionic surfactant. See page 4, lines 30-33. Blanc also discloses 
a method of dispersing terpene-containing essential oils into an airspace in order to 
control dust mite allergens. See col.1 , lines 61 to col. 2, line 1 1 ; col. 3, lines 38-40. 
Blanc teaches that the essential oils may be used in amount up to 20% of the 
composition. 

It would have been obvious to one of ordinary skill in the art to increase the 
amount of terpene-containing essential oil in the oil-in-water emulsion of McKechnie et 
al. where the level of dust mite allergens was very large as Blanc evidences the safety 
of using essential oils at high concentrations. It is further noted that concentration is a 
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known result effective variable. It is within the purview of one in the art to optimize the 
concentration of the essential oil in McKechnie et al. as being a result effective variable. 

Franklin et al. also discloses a composition for control of dust mite allergens 
within a space. See page 5, line 14-15; page 8, lines 7-9, lines 20-27. The composition 
contains a terpene, water, and a non-ionic surfactant and the terpene may be 
lemongrass oil. See page 9, lines 4-1 1 ; page 17, lines 5-6, 25 and 30. It would have 
been obvious to employ a surfactant in the composition of McKechnie et al. since 
Franklin et al. teaches that some terpenes "may need a surfactant to form a relatively 
homogeneous mixture with water." See col. 19, lines 11-13. Furthermore, one would 
have found it obvious to employ lemongrass oil as the terpene since Franklin et al. has 
evidenced the usefulness of lemongrass oil in the control of dust mites. 



Response to Arguments 

7. Applicant's arguments filed 5 January 2009 have been fully considered but they 
are not persuasive. 

8. On pages 10-1 1 of the Response, Applicant argues that as Blanc discloses the 
use of true aerosols, not emulsions, it is not applicable to the invention of McKechnie et 
al.. However, the Examiner submits that Blanc discloses the motivation to increase the 
amount of essential oil in a composition with known results. Regardless of whether the 
composition is an emulsion or a solution, the essential oil contained therein is the 
effective ingredient. Applicant has failed to provide evidence that one would not expect 
an increase in essential oil to provide a decrease in the dust mite population. Thus, an 
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increase in essential oil from 5% to 8% is considered to be obvious in the absence of 
unexpected results. 



Conclusion 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELIZABETH L. MCKANE whose telephone number is 
(571)272-1275. The examiner can normally be reached on Mon-Fri; 5:30 a.m. - 2:00 
p.m.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Elizabeth L McKane/ 

Primary Examiner, Art Unit 1797 

elm 

10 May 2009 



